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APPLICATION DETAILS 

 

APPLICATION NO: DM/19/03170/CEU 

FULL APPLICATION 

DESCRIPTION: 

Certificate of lawful use application for the change of 
use of C3 Dwellinghouse to C4 HMO prior to the 
Article 4 Direction coming into force 

NAME OF APPLICANT: Mrs Roper-Browning 

ADDRESS: 
11 Mayorswell Close 
Durham 
DH1 1JU 

ELECTORAL DIVISION: Elvet and Gilesgate 

CASE OFFICER: 

Michelle Hurton 
Michelle.Hurton@durham.gov.uk 
03000 261398 
 

DESCRIPTION OF THE SITE AND PROPOSALS 

 
SITE:  

 
1. The application site relates to a detached property located within Mayorswell Close.  The 

property currently has three bedrooms, one bathroom and a WC including a shower at 
first floor level and at ground floor three bedrooms, a living room, kitchen and a WC. 

 
PROPOSAL:  
 
2. The applicant is seeking a Certificate of Lawfulness for an existing use under section 

191(2) of the Town and Country Planning Act 1990 (as amended).  A Certificate of Lawful 
Use is sought to confirm the use of the property as a house in multiple occupation under 
use class C4, which allows for 3 – 6 non related people occupying the property at any 
one time. 
  

3. A change of use from C3 (dwelling house) to C4 (house in multiple occupation) would 
usually be permitted development,  However, an article 4 direction is in place in this area 
that withdraws permitted development rights for such changes of use The Article 4 
Direction came into force on the 17th September 2016.  The applicants are applying for a 
certificate of lawful use as they claim the property was converted into a HMO and tenants 
were occupying the property prior to when the Article 4 Direction came into force. 
 

4. The application is brought before members of the planning committee at the request of 
Durham City Parish Council as they dispute that the property was converted into a HMO 
prior to the Article 4 Direction coming into force as they claim that the tenants did not 
move in until the Michaelmas term of 2016 which begins in October.  The Article 4 
direction came into force on 16 September 2016. 

 
   
 



PLANNING HISTORY 

 
5. DM/16/00684/FPA - Erection of single storey extension to rear and application of timber 

cladding and render to front and rear elevations – Approved 

 

PLANNING POLICY 

 
6. A Lawful Development Certificate is a legal document which confirms the lawfulness of 

past, present or future building use, operations, or other matters.  If granted by the local 
planning authority, the certificate means that enforcement action cannot be taken against 
the development referred to in the certificate.  However, the certificate will not protect 
from enforcement action by the planning authority if the specified use is then changed 
‘materially’ without a planning application for it. 
 

7. The certificate is not a planning permission and conditions cannot be attached.  The 
planning merits of the use are not relevant.  The issue of a certificate depends entirely 
on factual evidence about the history and planning status of the building or other land 
and the interpretation of any relevant planning law or judicial authority.  The responsibility 
is on the applicant to provide evidence to support the application. 

 
8. Anyone can apply to the local planning authority to obtain a decision on whether an 

existing use or development is lawful for planning purposes or not. 
 
9. If the local planning authority is satisfied, on the balance of probabilities that the 

appropriate legal tests have been met, it must grant a lawful development certificate. 
Where an application has been made under section 191, a lawful development certificate 
only confirms what is lawful as at the date of the certificate application. 

 
10. The amended section 194 of the 1990 Act states that it is an offence to provide false or 

misleading information or to withhold material information with intent to deceive.  Section 
193(7) enables the Council to revoke, at any time, a certificate they may have issued as 
a result of such false or misleading information. 

 

CONSULTATION AND PUBLICITY RESPONSES 
 

STATUTORY RESPONSES: 
 

11. Parish Council – objects to the proposal as they have been informed by neighbouring 
properties that the property was not occupied until after the Article 4 Direction came into 
force.  The property was purchased on the 7th December 2015 and then reconfigured 
turning the family home into a small HMO with 6no bedrooms.  The Building Control 
online database shows that building work was proceeding through 2016.  Teaching at the 
university does not start until 10th October, therefore the Parish Council feels that it seems 
reasonable that the students moved in at the start of October which is after the Article 4 
Direction came into force. 

 

PUBLIC RESPONSES: 
 

12. There is no statutory requirement to consult third parties including parish councils or 
neighbours. It may, however, be reasonable for a local planning authority to seek 
evidence from these sources, if there is good reason to believe they may possess 
relevant information about the content of a specific application.  Views expressed by third 
parties on the planning merits of the case, or on whether the applicant has any private 
rights to carry out the operation, use or activity in question, are irrelevant when 
determining the application. 



 
13. The application was advertised by means of site notice and by neighbour notification to 

8 properties.  
 

14. At the time of preparing this report, three letters of objection have been received from 
neighbouring residents regarding the property not being occupied until after the Article 4  
Direction came into force as the students moved in for the start of the Michaelmas term.  
The property was purchased on the 7th December 2015 and a planning application 
submitted for a single storey extension which did not include a change of use to a small 
HMO.  Neighbours did not object to the proposed works as it was to be left as a family 
home, neighbours were only made aware of the property becoming a HMO by default 
when students moved into the property at the start of the Michaelmas term. 

 
15. The property is within an area which already exceeds the 10% HMO population within a 

100 metre radius.  There is regular noise disturbance, rubbish issues and unkept 
properties from nearby HMO’s.  There have been three groups of students taking up 
residence since the building was gutted and refashioned.  Each group took up residence 
at the beginning of the academic year in October and left after one year.  

 
APPLICANTS STATEMENT: 
 
16. I have carefully considered the letters of objection to my application for a Certificate of 

Lawful Use application for the change of use of 11 Mayorswell Close from C3 
Dwellinghouse to C4 HMO prior to the Council’s Article 4 Direction coming into force. I 
am mindful that the thrust of the objections relates to the planning merits of the use which 
is irrelevant to the consideration of this application. It is not a planning application. 

 
17. Views expressed by third parties on the planning merits of the case, or on whether I have 

any private rights to carry out the use in question, are irrelevant when determining the 
application. 

 
18. The issue of the certificate relies on factual evidence alone. It is my responsibility to 

provide the requisite evidence to support the application. I have discharged my 
obligations in providing sufficiently precise information that shows the C4 use of the 
property commenced before the Council’s Article 4 direction came into effect. 
Accordingly, the change of use of the dwelling to a Class C4 small House in Multiple 
Occupation [‘HMO’] did not require the express permission of the Council as Local 
Planning Authority. 

 
19. The change of use was permitted by the ‘General Permitted Development Order’ as 

amended. 
 
20. The Government offers guidance set out in ‘Lawful Development Certificates’ dated 6 

March 2014 that should guide the Council’s consideration of my application. It states:‘if a 
local planning authority has no evidence itself, nor any from others, to contradict or 
otherwise make the applicant’s version of events less than probable, there is no good 
reason to refuse the application, provided the applicant’s evidence alone is sufficiently 
precise and unambiguous to justify the grant of a certificate on the balance of probability.’ 

 
21. I contend the assertions of objectors do not constitute evidence that makes my version 

of events less than probable. Whether there were concurrent planning and/or building 
regulation processes being undertaken is not a determinant factor in isolation. They 
would merely provide indications of work being undertaken at the property. This, of 
course, does not provide evidence the property was not in occupation. 

 



22. An appeal can be made to the Secretary of State against the refusal of a lawful 
development certificate. I urge the Committee to carefully consider the evidence I have 
provided. Should this application be refused, I would give serious consideration to making 
such an appeal and applying for an application for costs against the Council. 

 

PLANNING CONSIDERATIONS AND ASSESSMENT 
 

23. Section 191 of the Act provides a person with the opportunity to apply to the Local 
Planning Authority (LPA) for a Certificate to confirm that an existing use or building 
operation is lawful. The application is an evidence based application and not a 
determination of the planning merits of the proposal. The applicant is required to describe 
the proposal with sufficient clarity and precision to enable the LPA to understand from a 
written description and plans exactly what is involved in the claim. 

 

24. The burden of proof for establishing lawfulness rests firmly with the applicant, and the 
evidential test applied is on the "balance of probabilities".  The question can be phrased 
"is it more likely than not that the existing use is lawful?"  The LPA should accept the 
applicant's evidence, provided that it is sufficiently precise and unambiguous, unless they 
have evidence to contradict or undermine it. 

 

25. Section 191(4) of the Act provides that if the LPA is satisfied on the evidence provided 
with the application that the existing use or operations are lawful, they shall issue a 
certificate; in any other case they shall refuse the application. 

 

26. The applicant's case: 
 

 The applicant has submitted the following evidence: 

 An application form stating that the property has been used as a HMO pre dating the 
Article 4 Direction set out by Durham County Council under grounds that the use 
began within the last 10 years, as a result of a change of use not requiring planning 
permission, and there has not been a change of use requiring planning permission in 
the last 10 years.  The application form states that the use began on the 09th December 
2015 

 Site Plan 

 Email from enforcement stating no breach has occurred based on information received 
from applicant and lack of any facts to dispute at that time. 

 Enforcement questionnaire including letter listing names and addresses and 
information regarding how property was occupied in 2016 

 Signed contracts dated 9th December 2015, 23rd November 2016, 02nd December 
2017, 26th October 2018 

 Word document with extracts from emails sent from the students stating when they 
occupied the property 

 Layout of rooms within the property. 

 A sworn affidavit detailing the history of the property and setting out that the property 
has been an HMO since prior to the Article 4 Direction coming into force. 

 

27. The Town and Country Planning (General Permitted Development) (England) Order 2015 
allows a property to change from a C3 use (family dwellinghouse) to a C4 use (house in 
multiple occupation) with the occupation of 3 to 6 unrelated people living in the property 
at any one time as permitted development.  An Article 4 direction has come into force 
since 16th September 2016 across Durham City removing these permitted development 
rights.  Such a change of use occurring on or after that date will therefore need express 
planning permission, upon application.  As a result, the owner of this property is seeking 
a certificate of lawfulness of an existing use to confirm that the existing C4 use of the 
property is lawful because the change of use from C3 to C4 was instituted at a time when 
it did  not require express planning permission.   
 



28. From the evidence submitted, it is clear that the property was purchased in December 
2015 and soon after works commenced at the site as stated in both the applicant’s 
statement and the objector’s letters.  A planning application was submitted for a single 
storey extension to the rear of the property on the 02nd March 2016 and was approved 
on the 08th June 2016.  The application did not include any internal alterations to the 
layout.  In turn, a building control notice was submitted on the 02nd March 2016 also for 
a single storey extension to the rear, and all works relating to the single storey extension 
were completed on the 13th December 2016.   

 
29. The property is currently being used as a HMO and the application claims that it has been 

so since 2016.  The applicants have provided evidence in the form of a statutory 
declaration stating that they purchased the property in December 2015 and that the 
property was furnished and habitable by July 2016.  They go on to say that they were 
always aware that the property had to be occupied prior to the commencement of the 
Article 4 Direction with 3 or more unrelated tenants.    

 
30. The statutory declaration submitted by the applicants states that on the 20th July 2016 all 

keys were handed over and were received by one of the tenants.  He and another tenant 
moved into the property on the 06th August 2016 for pre-season football training.  On the 
7th September 2016 three further tenants moved into the property and at this point the 
use class of the property changed from a C3 to a C4. 

 
31. Statutory declarations from former tenants confirm that five tenants commenced 

permanent occupation from the 7th September 2016, however two of those tenants stayed 
there sporadically in connection with football training from the 6th August until the 7th 
September. 

 
32. On the 15th August 2016 an enforcement complaint was received by the LPA stating that 

the planning approval was not being built in accordance with the approved plans, as the 
property was being converted into a HMO.  On the 2nd September 2016 an officer visited 
the property and it was considered that everything appeared to be built in accordance 
with the plans, however, as the property did not appear to be occupied it was considered 
that no material change of use had occurred and therefore there was no breach identified 
at that time.  However, the 2nd September 2016 was prior to when the Article 4 Direction 
came into force, meaning changing the use of the property would have constituted 
permitted development at that time.  It was also prior to when the students stated they 
moved into the property officially as they all moved in on the 7th September 2016, with 
two of the students only being at the property occasionally prior to this date.  

 
33. The applicants have submitted copies of their council tax statements which show that the 

property was unoccupied/unfurnished from 07/12/2015 until the 30/06/2016 and from the 
01/07/2016 until the present day the property has been exempt from paying council tax 
under class N as the property is occupied by students.  This date falls priory to the Article 
4 Direction coming into force, also the Councils Council Tax department have verified 
that the property has been exempt from Council Tax since 1st July 2016 under class N 
which means the property is occupied by students. 

 
34. Further checks were undertaken with the licensing department to establish whether any 

licence for HMO was granted through them for the property.  It was confirmed that no 
licences were required for properties up to two storeys in height until a change in 
legislation came about in October 2018.  Since the amendment to the legislation a licence 
was applied for in October 2018 which was granted until 2023. Accordingly, licensing 
information does not assist in establishing that the use as a C4 HMO commenced prior 
to the Article 4 date. 

 



35. Letters of objection have been received from the Parish Council and neighbouring 
residents which contradicts the applicant’s statement regarding when the students 
occupied the property.   The neighbours have confirmed that the property is currently a 
HMO, however, the date when the students occupied the property is disputed as the 
neighbours state that the students did not move into the property until after the Article 4 
Direction came into force as they did not move into the property until just before the 
Michaelmas term, which begins in October, however, they have not provided any specific 
dates. 

 
36. Neither the Parish Council nor the objectors have submitted any evidence under oath 

and therefore it is considered that less weight can be given to their evidence compared 
with that of the applicant.   

 
37. Concerns have also been raised regarding the area where the property is located being 

over the 10% of HMO properties within 100m and there being issues with noise, rubbish 
etc from student properties within the area.  As this application is for a certificate of lawful 
use, these concerns cannot be taken into consideration as the planning merits do not 
form part of the assessment for these types of applications.   

 

CONCLUSION 

 
38. The LPA has no evidence of its own to contradict or undermine the applicant's evidence 

which is clear and unambiguous.  Whilst the neighbours have asserted that the c4 use 
did not commence until October 2016, their evidence lacks the precision of that provided 
by the Applicant.  Furthermore, it is of note that sworn affidavits were provided to support 
the applicant’s case, but an equivalent level of legally endorsed information has not been 
submitted by any third parties.        Accordingly, it is not considered that this evidence is 
sufficient to undermine that of the Applicant on this issue. 
 

39. Taking all submitted evidence into account as well as the checks undertaken with 
internal departments, it is considered that on the balance of probabilities the property 
was brought into use as an HMO property on 7 September 2016  which was prior to the 
Article 4 Direction coming into force on 16 September 2016. On this basis it is 
recommended that a Certificate of Lawfulness of an Existing Use be granted for 11 
Mayorswell Close, Durham in respect of the C4 use of the property. 

   
 

RECOMMENDATION 

 

Recommendation that the application is: 
 

APPROVED  
 
1. On the balance of probability based on the information provided and available to the 

authority, the occupation of the dwelling as a C4 HMO occurred prior to the Article 4 
Direction coming into force and before 16th September 2016 at a time when change of 
use from C3 dwelling to C4 HMO would have benefitted from Permitted Development 
rights.  The information provided demonstrates that this use has continued until the 
current day, thus making the development lawful by virtue of s191B of the Town and 
Country Planning Act 1990 (as amended). 

 
 
 
 



STATEMENT OF PROACTIVE ENGAGEMENT 

 
The Local Planning Authority in arriving at its decision to approve the application has, without 
prejudice to a fair and objective assessment of the proposals, issues raised and 
representations received, sought to work with the applicant in a positive and proactive manner 
with the objective of delivering high quality sustainable development to improve the 
economic, social and environmental conditions of the area in accordance with the NPPF. 
(Statement in accordance with Article 35(2) of the Town and Country Planning (Development 
Management Procedure) (England) Order 2015. 
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