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Sarah Grigor 

Litigation Solicitor 

Durham County Council 

By email 

21 February 2013 

 

Dear Sarah 

Pre-paid cremation bonds – FSA authorisation 
 

You have asked Bovill to advise you on a number of questions raised by the FSA in connection with an 

application for authorisation submitted by Durham County Council in connection with the proposed 

sale by the Council’s crematoria of “pre-paid cremation bonds”. The background was set out in the 

instructions attached to your email of 13 February 2013. 

This letter sets out the main issues and our views based on the information provided in your 

instructions. We would need more information about the detail to advise more fully on specific points. 

I hope however there is enough here to explain why we believe that the present application to the FSA 

in the name of the Council should be withdrawn, and to assist you consider the next steps. The key 

question is whether the issue and sale of the “bonds” would amount to a regulated activity within the 

meaning of the Financial Services and Markets Act 2000 (FSMA) for which the Council might require 

to be authorised by the FSA. This is a question of law which ultimately can be decided only by the 

courts. As you know, Bovill is not a law firm and we are unable to provide you with legal advice, but 

we are able to give you our views as specialist regulatory consultants with some experience in this area. 

 

Regulated activities 

In principle there are several regulated activities that might arise in connection with the proposed 

bonds. Whether authorisation would be required depends on a number of factors and is not 

straightforward. I have set out the detail on this in an annex to this letter. 

In summary, it is at least arguable that the bonds could be found to be contracts of insurance. 

Effecting and carrying out contracts of insurance requires authorisation, unless the activity is not 

carried on “by way of business”. Whether the Council would be found to be acting “by way of 

business” in relation to the bonds is uncertain, but I do not think that the possibility can be ruled out. It 

would not be practicable for the Council itself to be authorised as an insurer, and while in theory a 

subsidiary could be established for the purpose the costs and considerable ongoing regulatory 

obligations would be quite disproportionate. 

If the bonds are not contracts of insurance, the arrangements may (depending on the detail of how the 

scheme would operate) involve the regulated activity of deposit taking. To the extent that the scheme is 

operated by the local authority itself (rather than a separate legal entity) this would not require 

authorisation, as local authorities are exempt from authorisation in respect of deposit-taking activities. 

 

 

 

 

 
 

 

 

 

 

 

 



 
If the payments received for the bonds are to be invested in any way it is conceivable that the scheme 

could amount to a collective investment scheme operated by the Council. Operating a collective 

investment scheme is a regulated activity, and there are restrictions on the promotion and sale of 

collective investment schemes which would effectively prevent the sale of the bonds to the general 

public. In practice it should be possible to structure any arrangements so as to avoid their amounting to 

a collective investment scheme; the point just needs to be borne in mind in working up the detail. 

 

The bonds do not appear to fall within the regulatory definition of a “funeral plan contract” as they are 

not contracts for the provision of a funeral. 

 

It will be seen from the above that the principal difficulty is the possibility that the bonds might be 

found to be contracts of insurance. An alternative analysis is that the transactions are in substance no 

more than a prepayment for services to be provided at a future date, so should not be regarded as 

insurance, or indeed as involving regulated activities at all. I touch on this and the relevant FSA 

guidance – such as it is - at the end of the annex. While there is an argument to be made, it seems to me 

that a very similar argument could be made that pre-paid funeral contracts are no more than a 

prepayment for services – yet they are subject to regulation and the guidance suggests that they would 

be regarded as insurance contracts in the absence of the specific provisions in the legislation. 

That said, in practice the issue of cremation bonds by a local authority operating the crematoria in 

question may not involve the same risks to consumers as pre-paid funeral contracts, so the Council 

might want to consider further whether its objectives can be met by arrangements which could be more 

readily characterised as no more than a prepayment. 

 

Other considerations 

 

The nature of the obligation 

 

Your instructions do not set out in detail precisely what obligations the Council would take on in 

consideration of the purchase price of the bonds. Clearly the intention is that the Council will provide a 

cremation at the specified crematorium, on the death of the bond holder. But what if that crematorium 

is not available at the time? Presumably the Council would offer a cremation elsewhere (which might 

or might not give rise to complaint where the holder had attached particular importance to a particular 

location). What if the Council’s crematoria were to be privatised? 

 

The point here is essentially whether the contractual undertaking is in fact to secure the provision of a 

cremation at no further cost to the holder’s estate. This is more in the nature of a financial liability than 

the provision of a service as such (even if the intention is that in normal circumstances the liability will 

be discharged by the provision of a service by the Council itself), and may make it more difficult to 

argue that the initial consideration is a prepayment for a service. I note also that the bonds would be 

repayable (without interest) on demand – which again might point to a financial obligation. 

 

Para 9 of the instructions notes that “the risks are believed to be minor” given the likely age profile of 

prospective purchasers. I am not clear what assumptions have been used about longevity risk and the 

likely investment returns and increases in cremation costs over a 10-20 year timescale. While it is not a 

matter for us, if the costings have not been subject to some actuarial review this may be worth 

considering (note that pre-paid funeral plans that operate on a trust fund basis are required to have an 

actuarial valuation every three years). 

 

 

 

 

 

 

 

 

 

 



 
 

Use in conjunction with pre-paid funeral plans 

Para 5 of your instructions suggests that funeral directors (and by implication the major providers of 

pre-paid funerals) would be interested in purchasing a bond for each of the pre-payment plans that they 

sell. This interest is understandable, as the use of a bond would enable the provider to transfer to the 

Council one of the more significant financial risks that the provider currently bears itself (where the 

cremation fee is “guaranteed” within the terms of the funeral plan). However the detail appears to 

require further consideration. As far as we are aware, all pre-paid funeral plans currently operate within 

the exclusions in the financial services legislation for plans covered by insurance or trust arrangements. 

While it is a matter for the providers and their advisers, it is not clear to us that a plan where part of the 

consumer’s payment was applied at the outset to the purchase of a cremation bond 

would necessarily meet the requirements of the exclusions (particularly in relation to insurance-backed 

plans). This could have significant implications for the providers. It might be necessary for their plans 

to be restructured so that the cremation element was handled separately as a distinct transaction outside 

the funeral plan itself. 

 

To the extent that the sale of the bonds was in practice handled by the funeral directors, the Council 

may want to consider what the financial arrangements are to be and what responsibility is to be taken 

by whom in the event of any alleged mis-selling. Were the bonds to be considered insurance contracts 

regulatory issues may also arise inasmuch as arranging their sale may amount to a regulated activity. 

 

Assessment 

 

We are unable to say what view the courts would take if asked to rule on whether the bonds amounted 

to contracts of insurance. The difficulty from the Council’s perspective is that the matter is unlikely to 

be tested, unless a scheme is proceeded with and challenged. On the face of it the risk of consumer 

detriment appears fairly small, on the basis that the Council can be expected to honour its obligations 

even should the eventual cost of providing the cremations significantly exceed the funds generated by 

their sale, so the risk of challenge from the regulator, in the absence of any material complaints, is 

perhaps not very great. 

 

The Council may want to consider the risk of challenge from other sources, such as competitors or 

indeed local taxpayers in the event that the scheme proved costly in the long term through a mismatch 

of assets and liabilities. This is not in itself a regulatory issue, but could become one if any challenge 

was based in whole or part on the suggestion that regulated activities were being carried on without 

authorisation. 

 

Options and possible next steps 

 

If the points raised under “Other considerations” above have not yet been considered, the Council may 

want to address these before deciding how best to take forward a scheme. Subject to that, it may be 

worth looking at ways in which the scheme can be structured so as to come as close as may be to a 

prepayment for a service, with the option of having the prepayment back if the customer changes his 

mind. While this does not completely remove the possibility of the scheme being challenged as 

insurance, as noted above, the risk of such a challenge may not be very great. To the extent that any 

part of the arrangements amounted to deposit taking, this would be covered by the local authority 

exemption for deposit taking. 

 

Though the bonds would not in our view amount to funeral plan contracts, there are clearly some 

similarities. It might therefore be desirable for the Council to ensure that the arrangements for holding 

and managing the funds received were such as to secure in substance (if not necessarily the exact 

 

 

 

 

 



 
 

 

 

 

form, given that the council is a public authority) the kind of protections designed to be secured by the 

requirements for funeral plans covered by trust arrangements (see article 60(1)(b) of the Regulated 

Activities Order). Presumably this would largely be a matter of “ring-fencing” the funds. The intention 

here would be to put the Council in a position to counter any challenge by showing that it had put in 

place protections at least equivalent to those considered appropriate for a “fully-fledged” funeral plan 

to operate without requiring authorisation. 

 

For the reasons set out in my email of 20 February, and summarised in the third paragraph of the 

annex, we suggest that the current application to the FSA is in any event withdrawn. 

 

I appreciate that this letter and its attachment raises a number of questions that you may wish to 

discuss. I will be pleased to assist with any queries you may have. 

 

Yours sincerely 

John Whitlock 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
Annex 

 

Proposed “cremation bonds” – regulated activities 
 

Background - the need for authorisation 

 

Whether a person requires authorisation depends essentially on whether they are carrying on, by way of 

business, a regulated activity in relation to specified investment and, if so whether any exclusions or 

exemptions apply. 

 

Local authorities are exempt from the requirement to be authorised in respect of any deposit taking 

activities and (broadly speaking) activities to do with arranging general insurance contracts or 

mortgage and similar home finance contracts. 

 

However a person (including a local authority) cannot be both exempt and authorised, so if the Council 

were to be authorised for any activity connected with cremation bonds it would lose the exemptions it 

currently enjoys and would need to be authorised, for example, for any deposit taking activities that it 

carries on. This is likely to cause considerable practical difficulties in relation to aspects of the 

authority’s day to day functions. In addition, there would be difficulties with the FSA’s requirements in 

relation to approved persons, controllers and other matters arising from the constitution and financing 

of local authorities. 

 

Where a local authority wishes to undertake activities requiring authorisation we would normally 

expect to see this done through a separate entity set up for the purpose. 

 

Regulated activities and specified investments 

 

These are set out in the Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 

(RAO). There is other secondary legislation bearing on exemptions and the meaning of “by way of 

business”. The FSA’s Perimeter Guidance Manual (PERG) provides guidance on interpretation of the 

legislation but is neither comprehensive nor definitive so it is often not possible to say definitively 

whether regulated activities arise in any particular circumstances. 

 

In principle there are several regulated activities that might arise in connection with the proposed 

cremation bonds. I discuss these in general terms below. In order to advise more fully on whether a 

particular activity arose, we would need a detailed description of how the scheme would work in 

practice – for example, the terms of the contracts and the arrangements for handling and investing the 

prepayments. 

 

Regulated activities which might arise in relation to “cremation bonds” 
 

Activities relating to funeral plan contracts 

 

The RAO specifies a distinct regulated activity of “entering as provider into a funeral plan contract”. A 

funeral plan contract is a contract: 

 

 “…under which a person (“the customer”) makes one or more payments to another person (“the 

provider”); and the provider undertakes to provide, or secure that another person provides, a funeral in 

the United Kingdom for the customer (or some other person who is living at the date when the contract 

is entered into) on his death…”. 

 

However contracts which are covered by insurance or trust arrangements meeting certain conditions are 

specifically excluded from being funeral plan contracts (and entering into such contracts is therefore 

not a regulated activity). 

 

 



 
One of the purposes of introducing this activity was to resolve uncertainty about the regulatory status 

of pre-paid funeral plans and to ensure that they were subject to an appropriate degree of regulation. 

We understand that in practice all existing plans operate under the exclusions as either insurance based 

or trust-based arrangements. 

 

The proposed cremation bonds do not appear to fall within the definition of “funeral plan contract” as 

they do not amount to contracts to provide a funeral. Unfortunately this appears to leave their status 

subject to the kinds of uncertainties that surrounded the status of funeral plan contracts prior to their 

being specified in the RAO as a particular kind of investment in their own right. 

 

If the bonds are not funeral plan contracts the regulated activity of “entering as provider into a funeral 

plan contract” will not arise, nor will related activities such as arranging or advising on funeral plan 

contracts. 

 

Deposit-taking 

 

It is possible that the payments received against future cremations might be regarded as deposits. 

This may depend on the terms on which refunds may be given, and also on the use that the Council 

intends to make of the monies received (and any interest thereon) prior to their being drawn down to 

meet the costs of the cremation in question. Fortunately it is not necessary to examine this in great 

detail as local authorities are specifically exempted from the requirement to be authorised for deposit 

taking. 

 

Operating (etc) a Collective Investment Scheme 

 

It is conceivable that the “bonds” could be characterised as units in a collective investment scheme 

operated by the Council. Funeral plan contracts are specifically excluded from being a collective 

investment scheme. The existence of such a specific exclusion does of course raise the possibility that 

analogous arrangements might be collective investment schemes; on the other hand there are other 

exclusions, relating for example to pure deposit based schemes and common accounts which might be 

applicable, depending on how the scheme operated. On balance the likelihood of the proposed 

arrangements being deemed to amount to a collective investment scheme seems fairly remote. 

 

Effecting and carrying out contracts of insurance 

 

It is arguable that the “bond” would amount to a contract of insurance on the basis that it is a contract 

under which the Council undertakes: 

 

• in consideration of one or more payments [the initial payment]; 

• to pay money or provide a corresponding benefit (including in some cases services to be   paid for by 

the provider) to a 'recipient' [the cremation]; 

• in response to a defined event the occurrence of which is uncertain (either as to when it will 

occur or as to whether it will occur at all) and adverse to the interests of the recipient [the 

death of the recipient]. 

 

(see chapter 6 of PERG at PERG 6.4.3). Furthermore, the FSA guidance on insurance contracts notes 

that funeral plan contracts would generally be contracts of insurance at common law. The RAO 

specifically excludes funeral plan contracts (as defined) from being contracts of insurance, which may 

suggest that contracts with similar characteristics but falling outside the definition of funeral plan 

contract do fall to be considered as insurance. 

 

 

 

 

 

 



 
If the bonds did amount to contracts of insurance the Council would (providing it did so “by way of 

business”) be effecting the contracts when it issued them and carrying them out when it provided the 

funeral. This would require the Council to be authorised as an insurer which is not practicable, not least 

because of the limitations on the other activities which an insurer may undertake. While this limitation 

might be avoided through the setting up of a separate subsidiary, the considerable cost and the ongoing 

regulatory requirements would very likely be disproportionate. An alternative might be to arrange for 

the performance of the contracts to be underwritten by an authorised insurer. 

 

Authorisation would not be required if the Council was not effecting or carrying out the contracts “by 

way of business”. The FSA guidance on this is as follows: 

 

Whether or not an activity is carried on by way of business is ultimately a question of 

judgement that takes account of several factors (none of which is likely to be conclusive). 

These include the degree of continuity, the existence of a commercial element, the scale of 

the activity and the proportion which the activity bears to other activities carried on by the 

same person but which are not regulated. The nature of the particular regulated activity that is 

carried on will also be relevant to the factual analysis. 

 

Applying this to particular situations is not always straightforward. The proposed activities would 

clearly be only a very small part of the Council’s overall activities. The scale appears relatively small, 

although a “fund” in excess of £1m might be built up quite quickly. There is continuity. The 

commercial element is more debateable, although as part of the rationale is to ensure business for the 

Council’s crematoria in the face of competition there is an argument that there is a commercial 

element. 

 

In addition to effecting and carrying out, the regulated activity of arranging insurance contracts, and 

possibly also of advising on insurance, may arise. The Council itself is likely to be exempt from the 

requirement to be authorised for arranging (and advising on) in relation to insurance contracts of this 

kind, but any third parties (eg funeral directors) involved in arranging contracts or introducing potential 

customers may need to be authorised. 

 

Prepayment for services 

 

The alternative view is that the bonds amount to no more than a prepayment for services to be provided 

at some future time, such that there is no specified investment and the question of regulated activities 

does not arise. The FSA guidance (PERG 6.6.3) is that: 

 

“Contracts, under which the amount and timing of the payments made by the recipient make it 

reasonable to conclude that there is a genuine pre-payment for services to be rendered in 

response to a future contingency, are unlikely to be regarded as insurance. In general, the 

FSA expects that this requirement will be satisfied where there is a commercially reasonable 

and objectively justifiable relationship between the amount of the payment and the cost of 

providing the contract benefit”. 

 

On the face of it, the bonds might appear to meet this test, but then the same might be said of funeral 

plans, which the guidance suggests would be regarded as insurance, absent the specific provision made 

for them. The difficulty may be with demonstrating the necessary “commercially reasonable and 

objectively justifiable relationship” where the longevity risk (and therefore the cost of providing the 

contract benefit) is unknown. 

 

Bovill 

21 February 2013 

 


