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Joint Report of Ian Thompson, Corporate Director of Regeneration 
and Local Services and Clare Pattinson, Interim Head of Legal and 
Democratic Services

1.0 Purpose of the Report

1.1 To consider evidence discovered as to the status of the track through Victoria 
and so determine whether a Modification Order should be made to add a 
public right of way to the Definitive Map and Statement.

2.0 Background

2.1 In September 2014 the Council’s Rights of Way team was informed by a local 
resident that they had been challenged when using the track through Victoria, 
while in October that year there were 2 complaints about signs being erected 
further along the track indicating no public access/right of way.  

2.2 The 1125m track passing through Victoria starts at the end of the Council 
adopted Railway St, Howden le Wear.  It has an unmade surface and follows 
in a generally southerly direction through to Wear Valley Junction (Junction), 
reaching the adopted highway, unclassified county road 41.27, at the 
Weardale Railway level crossing (approx. 1 mile east of Witton le Wear).  The 
track is approximately 8’ (2.5m) wide with narrow verges on each side 
bounded on either side throughout most of its length by fencing and, in 
places, also hedging.

2.3 The northern end of the track, where use has been challenged, passes 
Victoria (formerly Pyrenean) Bungalow and nos 10 and 20 Victoria, and is the 
access track for these properties from Howden.  Each property includes 
ownership of the track, apart from a short piece owned by the County Council.  
There are no recorded public rights over the northern section of the track, 
which is 380 metres long.  This stretch of the track was formerly abutted by 60 
houses/bungalows which were built in the 1870s and eventually demolished in 
the 1960s.

2.4 The southern end of the track skirts Victoria Farm and Engineman’s Terrace 
and is already recorded as a public footpath (Witton le Wear Footpaths 196 
and 121).  The Land Registry shows that the Engineman’s Terrace end is 



owned by Victoria Farm whereas the remaining length has no registered 
owner; however there are fields abutting the track and, unless there is positive 
evidence to the contrary, the track would be considered to be owned by these 
3 frontagers.  This end of the track is a public footpath and although use of 
this end of the track, which is a public footpath, has not been challenged there 
is evidence of use by horse riders and cyclists which are over and above the 
footpath rights. This length of this section is 745 metres.

2.5 Plans showing the general location and the route itself are shown at 
Document A.

2.6 By way of reminder, a footpath carries rights for the public to use it on foot 
only, whereas a Bridleway entitles the public to use it on horseback (or 
leading a horse) and on bicycles in addition to pedestrian use.

2.7 The proposal to record the track as a public right of way has been supported 
by evidence of usage.  46 people have provided information as to their use of 
the track including pedestrians, horse riders, cyclists and motorists.  Most 
have completed the Council’s standard user evidence questionnaire and 
statements have been taken from 11 of the 46 path users.  The statements 
and a summary of the completed questionnaires (including a blank form 
showing the questions asked) are attached at Document B.

2.8 Objections to the assertion that a public right of way has come into existence  
have been lodged by the 3 owners of the track at Victoria.   They provide 
reasons including that challenges have been made, notices erected advising 
that no public right of way exists, permissions given for use and regular 
closures. They also detail objections as to the suitability or desirability of the 
track being a public right of way.  A summary of the objections made and the 
key submissions are found in Document C.

2.9 In addition to the owners, consultations have been carried out with Local 
Members, Witton le Wear Parish Council, frontagers of the track where there 
is no recorded owner (middle section), residents of Engineman’s Terrace, the 
Ramblers Association, the British Horse Society and the utilities.  Copies of 
the correspondence is found in the report’s background papers at EE which 
included responses from the path user groups, Parish Council, 2 households 
at Enginemans Terrace (note that 2 other households made submissions 
provided by an objector) and the utilities.

3.0 Legal Framework

3.1 The briefing note attached at Document D sets out the legal framework and 
considerations for modifications to the Definitive Map & Statement.  The 
County Council, as Surveying Authority, has to make a decision in 
accordance with the law and in particular the provisions of the Wildlife and 
Countryside Act 1981. 

3.2 Under the provisions of Section 53 of the Wildlife and Countryside Act 1981, 
the County Council as Surveying Authority has a duty to keep the Definitive 
Map and Statement under review and is required to make a Modification 
Order where evidence is discovered which (when considered with all other 
relevant evidence available to them) indicates these records to be incorrect.  



Section 53 (3) (c) (i) deals with where a public right of way subsists or is 
reasonably alleged to subsist and Section 53 (3) (c) (ii) where a highway of a 
particular description ought to be there shown as a highway of a different 
description.  The former test would relate to the Northern section of the track 
through Victoria i.e. where no public right of way is recorded and the latter the 
southern section already recorded as Witton le Wear footpaths 121 and 196.  
The evidence ‘discovered’ by the County Council in this case is the evidence 
of use of the route submitted by the public including cycling and horse riders 
as well as pedestrians 

3.3 Section 53 (3) (c) (i &ii) will be triggered by virtue of the Highways Act 1980, 
Section 31 which describes the criteria to be met for deemed dedication of a 
highway.  It states that, in the absence of contrary intention, a way may be 
‘deemed to have been dedicated as a highway’, where ‘it has been actually 
enjoyed by the public as of right and without interruption for a full period of 20 
years’, that period to be calculated retrospectively from the date when the 
right of public use was brought into question.  In this case the challenging of 
the public, first recorded by the Council in late 2014 is considered to be an 
action to bring the right of public use into question.  The 20 year period should 
be calculated retrospectively from this date.  

4.0 Evidence of use of the track

4.1 In total, 46 members of the public have provided evidence of use of the track.  
The earliest evidence provided goes back to the 1930s.  Pedestrian use of the 
track has been most prevalent although there is also some equestrian and 
cycle use of it.  A small number of people also mention having driven down 
the track, however, not only is this use minimal but legislation has largely 
ruled out the possibility of acquiring public motor vehicular rights.  

4.2 35 people indicate pedestrian use of the track on a regular basis.  In the years 
preceding 2014, 26 people had used it for 20 years or more, and of those 20 
people for at least 30 years, 16 for at least 40 years, 9 for at least 50 years, 7 
for at least 60 years and 2 for more than 70 years.  It is accepted that use of 
the track up to the 1960s when the 60 properties of Victoria Terrace existed 
was mainly associated with visiting people living in the street as well as a 
minimal amount of the more contemporary usage.  However, once the 
majority of the houses were demolished (leaving nos 10, 20 and the Pyrenean 
Bungalow) pedestrians would primarily travel through as part of longer walks.  
Circuits described from Howden le Wear (the majority of the pedestrian users) 
include heading back over the North Beechburn Colliery and Pipe Works 
former site to Valley Terrace via High Grange or Witton le Wear (including 
Low Barns Nature Reserve) or Hargill Road/Field House Farm circuit.  
Mention is made by some pedestrians of a parallel route which followed along 
Victoria Terrace adjacent to the former railway line but which has been 
incorporated into the 3 Victoria gardens/fields since the 1980s or 90s. It is not 
subject to any ongoing dispute. 

4.3 21 people state they have used the track on a bicycle.  This usage is spread 
out over living memory and during the 20 years prior to 2014 there were 4 
cyclists stating to have used the route for the full 20 years and 2 sets of 
combined users creating 20 years continuous use.  The cyclists were mainly 



from Howden and describe having used it as a way out or back to Howden 
when riding locally or further afield.  

4.4 17 people indicate equestrian use of the track.  Horse riding usage is more 
contemporary than the other types of usage, largely being from the 1990s 
onwards.  In the 20 years prior to 2014, 4 horse riders describe having 
regularly used the track on horseback and 3 pairs of riders, when combining 
their usage of the track, create 3 sets of continuous 20 years usage.  Horse 
riders using the track originate from a wider variety of starting points.  Routes 
described on horseback have involved circuits, longer than for pedestrians, 
linking Howden le Wear to Wear Valley Junction/Low Lane and joining up to 
use the quieter lanes nearby.  

4.5 The evidence of usage is largely consistent and collectively indicates a 
significant number of people have used the route for a long period of time, 
primarily on foot but with a sizeable minority of cyclists and horse riders.   
From this evidence, usage of the track was unchallenged until 2014.  The 
Council’s Rights of Way Team has a record from 10 Sep 2014 of a local 
pedestrian stating that they have been challenged while using the route 
although this report appears to be due to a conflict about dogs.  There were 
also 2 complaints to the Council during October 2014 of private signs having 
been erected along the track which were then seen by the Rights of Way 
Officer in Nov 2014 on the walls on either side of no. 10 stating ‘Private  No 
Public Right of Way’ and ‘No Public Access or Right of Way’.   User nos 
(number 40 and 41) specifically state that they were challenged at Victoria 
Bungalow on Boxing Day 2014.

4.6 Some users mention signs along the route.  In addition to the signs described 
above users mention others eg user 33 mentions ‘Beware of the Dog’ and 
‘Please Drive Slowly 5mph Private Road’, User 8 mentions a Neighbourhood 
Watch sign and a ‘Private Road’ sign as well as ‘CCTV in operation’.  User 
40/41 mentions a ‘Slow Children Playing’ sign.  User 18 mentions a ‘Private 
Keep Out’ sign, but on the footpath that is mentioned at 4.2 (remains of this 
photo of this in Doc C).

4.7 Until and after the challenges in 2014 recalled at 4.5, gates are described as 
having been erected across the route, but not locked.  These are currently in 
situ.   There are references to previous gate posts but from a long time ago eg 
user 8 mentions gate posts (with no gates) across the track to the south of 
Victoria.

5.0 Rebuttal evidence submitted by owners

5.1 Objections have been lodged by the owners of the Victoria properties.  The 
submissions of the owners are found at Document C.  

5.2 Evidence and reasons given focus on the following issues relevant to whether 
a public right of way may have been acquired:
a Notices have been in place to advise the public that the road is not a 

public right of way
b Permissions have been granted to the public to use the road
c Challenges have been made to users as to their right to use the road
d Regular closures of the road have interrupted/obstructed use of it.



Other reasons have been submitted by the owners as to the desirability or 
suitability of the road being a public right of way.  Although these will be 
legitimate concerns for the owners, they are issues that are outside the remit 
of the decision to be made by this Committee. The criteria to be applied are 
described at paragraph 3 above and Document D.   

5.3 Notices
Each of the owners describes notices they have erected on their properties.  
These are summarised in the table below and photos of the signs and their 
locations, where known, are shown at the end of Document C.  

Point 
on 
plan

Photo

A 2006-10 At the start of the track at 
the end of Railway St

‘Private Property 
Keep Out’,



B 2004-9 On the fence to the left 
hand side of the vehicular 
opening/entrance into the 
bungalow/out buildings 
where there used to be a 
stile for the footpath 
mentioned at 4.2

‘Private Property 
Keep Out’

 
(showing 
remains 
of sign 
from 
2007 – 
DCC 
photo 
clearest)

C 2012 to 
present

On the gate posts of the 
paddock adjoining the 
track opposite the 
bungalow

Farmwatch sign 
‘You are being 
watched’
And ‘Dogs must be 
kept on a lead at 
all times’
‘Private Property 
Residents Only 
CCTV in Operation 
No Public Access 
Do Not Enter’ this 
latter sign stated to 
be now installed in 
house windows as 
outdoor signs 
removed



D & 
E

2012 to 
present

In 2 of the bungalow 
windows

‘No Public Access 
Residents Only 
CCTV in operation 
Do Not Enter 



F 2004-8 Junction of the land 
between Victoria Bungalow 
and No. 20

‘Private Property’ 

G 2012-14 
onwards

Outside No. 10 Victoria ‘Private No Public 
Access or Right of 





Way’ and ‘No 
Public Access or 
Right of Way’

H 1995-
2002

2003-
2016 

No. 20. No information 
about exact location

No. 20. No information 
about exact location

Private Property’, 
‘Private Road’, 
‘Slow Down’, 
‘Permissive 
Footpath’

Private Property’, 
‘Private Road’ and 
‘Keep Dogs on 
Leads’





Note: signs erected from 2016 onwards are not included above 

5.4 Permissions
The owners of all 3 properties state that members of the public have been 
given permission to use the road.  No. 10 states that they have always made 
it known that they own the land and permission was given to use it, no. 20 
makes reference to the creation of a Princess Diana memorial garden on its 
land for which permission for access was granted while Victoria Bungalow 
states that public new to the area or lost asked permission while existing 
members of the public using the road were aware that permission required.  
They have provided a statement from a path user who had asked permission 
to use the track and state that users 4, 5, 29 and 39 have been granted 
permission.

5.5 Challenges to use
No. 10 states that some motor bikers and some abusive cyclists and walkers 
have been stopped.  Victoria Bungalow states they have challenged public 
access since 2004.  Specifically that antisocial, criminal and suspicious 
behaviour has been challenged and reported to the police, some members of 
the public have been told they do not have access to the road and advised by 
the Police and challenges made to all unknown public by owners while in 
residence.  

5.6 Closure of the road interrupting/obstructing use
No. 20 states that the road has been consistently closed by them for at least a 
day or more, most years from 1996-2016 for reasons associated primarily with 
repairs to the road.   Victoria Cottage indicates the road was shut on 
Christmas Day each year from 2004 onwards as well as various closures due 
to maintenance and heavy machinery doing other works too.

6.0 Documentary Evidence

6.1 It is understood that Victoria was built in the 1870s at the time of rapid 
expansion of local industries.  The terrace first appears on the 2nd edition 
Ordnance Survey map (1895-6) at which time the track through Victoria 
continues south to Wear Valley Junction.  The Junction end of the track is 
visible on the 1st edition (1856-7) map as an access to the Victoria Brick and 
Tile Works.



6.2 The track through Victoria features in the records of County Council’s Works 
Committee and its Private Street Works subcommittee from 1931-34.  A 
petition by Victoria residents was lodged in 1931 asking for the Council to 
‘make a satisfactory road to our houses’.  The petition describes ‘the existing 
road is nothing but a quagmire…..and has been in its present state for over 
thirty years’.  At that time any works would have been carried out by the 
Council under the Private Street Works Act 1892 which would have meant the 
householders being charged for work to bring the road to a standard suitable 
to be then taken on by the County Council as publicly maintainable.  The 
report of the County Surveyor to the Works Committee of 20 April 1931 
mentions ‘There are two pairs of gate posts standing which would seem to 
indicate that it was originally intended to keep the houses private’.  It is not 
known exactly where these were located.  The issue does not feature in the 
Council’s minutes after October 1934 and it is clear that it was unresolved as 
it reappears in the Crook and Willington Urban District Council’s minutes of 
1956 and 57 where the same issue of the making up of the street features.  
On 25 March 1957 the Plans, Roads and Works Committee of the UDC 
resolved to make up the road with a further resolution the next month to apply 
to the Minister for Housing and Local Government, however within these 
minutes there was mention that the Council’s Health Committee was 
considering the future of the street.  Given that the road was not improved, it 
is assumed that the demolition of the cottages must have superseded the 
resolution.

7.0 Assessment of the evidence

7.1 The user evidence
The first judgement that needs to be made is to the credibility of the user 
evidence and whether it is of sufficient amount and quality to trigger the 
statutory presumption contained in Section 31 of the Highways Act 1980, as 
described at paragraph 3.3.  It is considered that the amount of pedestrian 
use demonstrated is substantial and over a long period of time.  Whilst 
equestrian and cycle use is lesser it is still of sufficient quantity to suggest that 
public rights for these users are reasonably alleged to subsist.  A number of 
user witnesses have been interviewed and it is considered that overall it is  
credible.  

7.2 Notices
It is possible that notices, worded in such a way to indicate to the public that 
they do not have a public right of way, can operate both as a challenge to 
public use and an owner’s lack of intention to dedicate the land as a public 
right of way.  There are a number of notices which are described by the 
owners in more detail than by the path users.  

Of all the notices described by the owners the signs at no. 10 (referred to in 
paragraph 5.3 (G)) stating ‘Private  No Public Right of Way’ and ‘No Public 
Access or Right of Way’ are the most significant, being clearly located with 
reference to the track and are well evidenced, having been referred to not 
only by the owner (who initially stated they were erected in 2013 but has 
subsequently stated it was 2012) but also members of the public who 
complained about them in Oct 2014 and seen by the Council’s ROW officer in 
Nov 2014.  It is considered that there is insufficient evidence to establish an 
earlier date than 2014 for them being in situ. 



There are 2 other signs mentioned that could have significance ie the 
‘permissive footpath’ (no.20 – referred to at paragraph 5.3 (H)) and ‘Private 
Property Keep Out’ at the end of Railway St at the entrance to the track at 
Victoria Bungalow (referred to at paragraph 5.3 (A)).  However, there is no 
further information about these signs other than the owners’ recollections.  
There are no photos to confirm their existence and no users of the path 
mention them. In the absence of further information it is considered that only 
very limited weight can be afforded to this evidence..  

All the other signs mentioned are not considered to be located in such a way 
to be a reference to the track but to the adjoining land/property, and/or the 
wording is not strong enough to be clear to members of the public that there is 
no public right of way.  A sign that something is private is not the same as one 
stating that there is no public right of way, as the character of such a way is 
that it crosses private land.

7.3 Permissions
There is a conflict of evidence as to the granting of permission to members of 
the public to use the route.  All the owners state that they have given 
permission to the public to use the track, whereas members of the public do 
not give this account and state they have used it without asking or seeking 
any permission.  
One of the owners indicates 4 user witnesses who have been or will have 
been given permission.  In any case this issue is something which is only 
likely to become clear in the context of a Public Inquiry (assuming that the 
owners object to any Order which may be made by the Council, thereby 
necessitating the holding of a Public Inquiry).  The Committee only needs to 
be satisfied that the track through Victoria is reasonably alleged to subsist as 
a public right of way (which is a lower threshold test to be met than whether 
there is sufficient evidence to establish that the right of way does exist).  

7.4 Challenges to use
It is accepted that either the reported challenge to the pedestrian in 
September 2014 at Victoria Bungalow or no. 10’s No Public Right of Way 
signs, whether erected in 2012, 2013 or 2014 brought the route into question.  
The action of bringing the route into question marks the date from which 20 
years use must be calculated retrospectively.  

It is considered that the pedestrian challenge in September was most likely a 
result of a conflict about dogs rather than a clear challenge to public use.  

Based on the evidence currently available, it is Officers’ view that the earliest 
date when the way was brought into question was when complaints were 
made to the Council about no. 10’s signs i.e. October 2014.  That would mean 
that the appropriate 20 year period to be considered would be October 1994 – 
October 2014.   Other information as to earlier dates when these signs are 
said to have been erected is not consistent enough to be relied upon.  

The owners detail challenges which appear to be focussed on those acting 
criminally, antisocially, suspiciously etc which is not a challenge to the public 
at large but rather to specific people acting in a certain way.  If there is 
evidence of other earlier challenges than 2014 this would move the relevant 
20 year period to be assessed.   



7.5 Closure of the road interrupting/obstructing use
No. 20 states that at least one day a year from 1996-2016 the road was 
closed, primarily to carry out repairs to it, but other reasons are also given 
including parties and for a large delivery.  To be considered a sufficient 
interruption the actions need to be for the purpose of specifically preventing 
the public from gaining access, rather than carrying out another activity for 
which preventing the public is a consequence.  Any closures carried out by 
third parties (sewer repairs are referred to) would not constitute an interruption 
for the purposes of Section 31 of the Highways Act 1980.  The primary 
purpose of the activities said by the objectors to have closed the way to users 
was not to prevent public access.

Victoria Bungalow describes that every Christmas day from 2004 onwards 
they placed a road closed sign across the track, a photo of which is shown in 
Document C (red sign on A frame with white text).  It is considered that this 
would not have constituted an interruption to use as the board would not have 
prevented the public from using the route as it can be walked or ridden past.  
To be an effective action to indicate the owners’ lack of intention to dedicate 
the route as a public right of way the sign would need to  deny the existence 
of a public right of way and be sufficiently overt in communicating this 
message to members of the public.  It is considered that the wording ‘Road 
Closed’ is not sufficient to deny the existence of a public right of way, 
especially when the same sign has been used when maintenance and other 
works have been taking place on or near the road.   Further in the case of Ali 
v Secretary of State for Environment, Food and Rural Affairs & Ors [2015] 
EWHC 893 (Admin) it was concluded that a Christmas period locking of a 
gate across a path serving as access to shops was insufficient to 
communicate to the public that it was being asserted that they had no right to 
use the way as it took place at a time when people would be highly unlikely to 
be using the route.  

7.6 History of the maintenance of road 
The County Council and Urban District Council records clearly illustrate a long 
history of the road’s poor condition.  This is an ongoing theme today.  The 
local authority records only relate to the maintenance of the road and that it 
was not publicly maintainable but its improvement was being sought.  The 
making up of the road referred to appears to be concerned with improving it 
for residents of Victoria Cottages and not as a through route for the wider 
public.  Whilst it is possible that the Highway Authority considered the road to 
be a highway as far back as the 1930s (for the purposes of a private 
streetworks scheme), it is unclear what evidence that view was based upon 
and in the circumstances, only very limited weight can be afforded to that now 
in the determination of this matter.  The outcome that the road did not become 
publicy maintainable is of no direct relevance to whether a modification order 
should now be made.

7.7 Human Rights Act
The objections must be considered in the context of the Human Rights Act 
1998. Whilst article 1 to the first protocol (peaceful enjoyment of property) and 
article 8 (right to respect for family, private life and home) are engaged, it is 
important to note that these rights are qualified, not absolute, which means 
that they can be interfered with in so far as such interference is in accordance 



with domestic law and is necessary in a democratic society for the protection 
of the rights and freedoms of others.  It is considered that any interference 
occasioned by the making of a Modification Order is both in accordance with 
domestic law (the Wildlife and Countryside Act 1981) and is in the public 
interest as it is necessary in a democratic society for the protection of the 
rights and freedoms of others, namely the public who wish to use the way.

8.0 Recommendations and Reasons

8.1 In conclusion it is the officers’ view that, on the balance of probabilities, taking 
into account the above matters, sufficient evidence exists for a presumption of 
dedication under the provisions of Section 31 of the Highways Act 1980.  It 
can be reasonably alleged that a public bridleway subsists by virtue of 20 
years usage by pedestrians, cyclists and horse riders.  Accordingly the 
requirements of Section 53 (3) (c) (i) and (ii) of the Wildlife and Countryside 
Act 1981 have been fulfilled.

8.2 It is therefore recommended that a Modification Order be made under the 
Wildlife and Countryside Act 1981 to add to the Definitive Map and Statement 
a public bridleway along the full 1125 metre long route from Railway St 
Howden le Wear to the adopted highway, unclassified county road 41.27, at 
the Weardale Railway level crossing.

Process after making a Modifcation Order (for information)

Should Members resolve that a Modification Order be made in accordance 
with the recommendation above, this is merely the start of the legal process.  
In particular, once a Modification Order is made, it must be publicised and the 
owners will have an opportunity to formally object to it.  Should objections be 
received, the Modification Order would have to be referred to the Secretary of 
State who would usually hold a Public Inquiry before making a decision upon 
whether or not to confirm the Modification Order. 

Attached Documents to report

Document A Plans showing location of the track
Document B Summary of user evidence forms and more detailed 

statements from 11 people 
Document C Submissions made by owners
Document D Briefing Note for Committee on Definitive Map Modification 

Orders

Contact: Audrey Christie                 Tel: 03000 265332
                      Neil Carter                                    Tel:    03000 269722
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Committee 

EE Submissions by other parties
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Background papers can be viewed by contacting Committee Services on 03000 269 
714 or by emailing democraticservices@durham.gov.uk
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Appendix 1:  Implications

Finance 
Not Applicable

Staffing 
Not Applicable

Risk 
Not Applicable

Equality and Diversity 
Not Applicable

Accommodation 
Not Applicable

Crime and Disorder 
Not Applicable

Human Rights 
See paragraph 7.7 of report

Consultation
See paragraph 2.9 of the report

Procurement 
Not applicable

Disability Discrimination Act 
Not Applicable

Legal Implications 
See paragraphs 3.0 – 3.3 of report


